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Plaintiff, Jeff Gaither, Deputy Liquidator of Kentucky Health Cooperative, Inc.
(“KYHC™), by counsel, for his Complaint against Defendants Beam Partners, LLC, Terry S.
Shilling, Janie Miller, individually and in her representative capacity as Chief Executive Officer
of Kentucky Health Cooperative, Inc., the Officers and Board of Directors of Kentucky Health
Cooperative, Inc., Joseph E. Smith, individually and in his representative capacity as Chairman
of the Board of Directors of Kentucky Health Cooperative, Inc., and CGI Technologies and
Solutions, Inc. (“CGI™), states as follows:
I JURISDICTION AND VENUE
1. This Court has exclusive Jurisdiction over this matter pursuant to KRS 304.33-
040(3). The Court further has jurisdiction over this matter because the amount in controversy
exceeds the minimum threshold for jurisdiction to be invoked pursuant to KRS 23A.010.
2. This Court has jurisdiction over Defendants because all Defendants are either

located in Kentucky or have transacted business or contracted to supply and/or purchase services




and/or goods in this Commonwealth, have caused injury in the Commonwealth, all in connection
with the claims underlying the causes of action berein, and, pﬁrsuant to KRS 304.33-040(5),
because they are obligated to or holding assets of KYHC or have been an officer, manager,
trustee, organizer, promoter, or person in a position of comparable authority or influence in an
insurer against which a rehabilitation or liquidation order is in effect when the action is
commenced.

3. Venue of this action is properly in the Franklin Circuit Court pursuant to KRS
Chapter 304, Subtitle 33.

II. PARTIES

4. Plaintiff is the Deputy Liquidator of KYHC. Plaintiff has the power to take action
as he deems necessary to liquidate the insurer. Plaintiff may pursue all ]egalv remedies on behalf
of KYHC, where tortious conduct or breach of any contractual or fiduciary obligation
detrimental to KYHC by any officer, manager, agent, employee, or other person has been
discovered.

5. KYHC was created in 2011 to provide health insurance coverage to citizens of the
Commonwealth of Kentucky as authorized under Kentucky law.

6. Until it was placed into rehabilitation on October 29, 2015, KYHC was controlled
by its Board of Directors and its Officers.

7. At the time it was placed into rehabilitation, KYHC was a non-profit Kentucky
corporation with its principal office in Louisville, Kentucky.

‘8. Defendant Beam Partners, LLC (“Beam Partners™) is a limited liability company

formed under the laws of the state of Georgia with a principal place of business in Atlanta,




Georgia. Service may be made on Beam Partners by the Secretary of State pursuant to KRS
454.210.

9. Defendant Terry S. Shilling is an individual resident of Georgia. Upon
information and belief, he is a principal of Beam Partners, LLC. Service may be made on Mr.
Shilling by the Secretary of State pursuant to KRS 454.210.

10.  Beam Partners, by and through its principal Terry S. Shilling, contracted with
KYHC, and was instrumental in forming and managing KYHC from 2011 through at least 2013.

11.  Defendant Janie Miller is an individual resident of the Commonwealth of
Kentucky, believed to reside at 2870 Cropper Road, Shelbyville, Shelby County, Kentucky. She
is named herein in her individual capacity and as a representative of all Officers of Kentucky
Health Cooperative, Inc.

12, Ms. Miller served as Chief Executive Officer of KYHC from approximately
September 2012 through approximately June 2015. Among other things, Miller accepted a
bonus in the amount of $50,000 from KYHC even as KYHC was losing millions of dollars.

13. Defendant Officers and Board of Directors of the Kentucky Health Cooperative,
Inc. (“Officers and Directors™) is the collection of individuals responsible for the operation of
KYHC. The Officers and Directors were responsible for, among other things, administering the
operations of KYHC, managing the assets and finances of KYHC, and providing day-to-day
management of KYHC. The Board of Directors is an entity that can sue and be sued. The
Officers and Directors are being served through the Chairman of the Board of Directors as of the
date of KYHC’s Rehabilitation, Joseph E. Smith.

14. Defendant Joseph E. Smith is an individual resident of the Commonwealth of

Kentucky believed to reside at 401 West Campbell Street, Frankfort, Franklin County, Kentucky.




He is named herein in his individual capacity and as representative of all members of the Board
of Directors.

15.  Defendant CGI Technologies and Solutions, Inc. (“CGI”) is a for-profit
corporation organized under the laws of Delaware with its principal office in Fairfax, Virginia. It
is being served through its registered agent for service of process in Kentucky, Corporation
Service Company.

16.  CGI contracted with KYHC and served as third-party administrator for KYHC
and was responsible for administering and paying KYHC’s claims, among other duties.

III. CAUSES OF ACTION

COUNT 1 - BREACH OF CONTRACT AGAINST BEAM PARTNERS

17. Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

18.  Effective May 23, 2012, KYHC and Beam Partners entered into a Management
and Development Agreement with Beam Partners whereby Beam Partners agreed to perform
certain administrative and management services to KYHC in exchange for certain monetary
compensation as set forth in the Agreement, a copy of which is attached as Exhibit A. This
Agreement was amended on October 28, 2012, and again on December 20, 2012, to extend the
contract term, among other things.

19.  Under the terms of the Agreement, Beam Partners was among other things

obligated to:
a. Train and orient the Board of Directors;
b. Recruit, verify the -credentials of, and interview candidates for
employment by KYHC;




in that;

20.

21.

C. Create processes, systems, and forms for operating KYHC;

d. Identify, negotiate, and execute administrative services for the operation
of KYHC; and
€. Provide management for KYHC during the term of the Agreement;

Beam Partners breached its obligations and warranties set forth in the Agreement

a. Beam Partners selected Directors who did not have educational and/or

professional backgrounds appropriate for the operation of a health insurance

company;
b. Beam Partners failed to adequately train and orient the Board of Directors;
c. Beam Partners recruited and recommended the hiring of persons without

adequate educational or professional experience' necessary to operate a health
insurance company;

d. Beam Partners selected and recommended a third-party administrator that
had no or lacked sufficient background or experience in administering health
insurance claims, and that was ill-equipped and unable to adequately administer
such claims; and

€. Beam Partners failed to monitor or supervise the performance of the
individuals and entities it selected or recommended to perform services for
KYHC.

Beam Partners’ breaches of its warranties and obligations in the Agreement have

directly caused KYHC to incur substantial monetary damages in excess of the Jurisdictional

minimum limits of this Court.




COUNT 2 - NEGLIGENCE AND GROSS NEGLIGENCE
AGAINST BEAM PARTNERS AND TERRY S. SHILLING

22.  Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

23.  Beam Partners and Terry S. Shilling had a duty to ensure that Beam Partners
personnel who performed services for KYHC were adequately and appropriately experienced,
capable, and trained to perform the services and functions delegated to them.

24.  Beam Partners and Terry S. Shilling had a duty to perform their obligations in a
reasonable, competent and professional manner.

25.  Beam Partners and Terry S. Shilling breached their duties in that they negligently,
recklessly and/or gross negligently selected and advocated for the hiring of a third-party
administrator, knowing that had it no or lack sufficient experience handling health insurance
claims, and whose operating system was inadequate to manage such claims.

26.  Beam Partners and Terry S. Shilling breached their duties by negligently,
recklessly and/or gross negligently interviewing and recommending the hiring of persons without
adequate educational or professional experience necessary to operate a health insurance
company.

27.  Beam Partners allowed its principal, Terry S. Shilling, to serve as a Board
member for KYHC while Beam Partners negotiated a contract under which it was paid hundreds
of thousands of dollars.

28.  Beam Partners and Terry S. Shilling negligently, recklessly and/or gross
negligently assembled a Board of Directors for KYHC that lacked sufficient experience to
operate a health insurance company, and then negligently trained those Board members with

respect to their obligations and responsibilities.




29. Beam Partners and Terry S. Shilling breached their duties in that they negligently,
recklessly and/or gross negligently failed to perform their obligations in a reasonable, competent,
and professional manner.

30.  Beam Partners’ and Terry S. Shilling’s negligence, recklessness and/or gross
negligence was a substantial factor in causing KYHC to incur substantial direct damages in
excess of the jurisdictional limits of this Court, including punitive damages.

COUNT 3 — BREACH OF FIDUCIARY DUTY AGAINST
BEAM PARTNERS AND TERRY . SHILLING

31. Pursuant to CR 10.03, Plaintiff siates, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

32.  Beam Partners and Terry S. Shilling owed to KYHC fiduciary duties to, among
other things, a) ensure that Beam Partners personnel who performed services for KYHC were
adequately and appropriately experienced, capable, and trained to perform the services and
functions delegated to them; b) select a third-party administrator with sufficient experience in
handling health insurance claims and whose operating system was adequate to manage such
claims; c) perform their obligations in a reasonable, competent and professional manner; and d)
select qualified Board members without conflicts of interest.

33.  Beam Partners and Terry S. Shilling failed to exercise reasonable diligence, due
care, and skill in performing their obligations to KYHC’s business and failed to act in good faith.

34.  As adirect and proximate result of Beam Partners and Terry Shilling’s failures,
and as a direct and proximate result of their breach of fiduciary duties, KYHC has been damaged

in an amount to be proven at trial, including punitive damages.




COUNT 4 - NEGLIGENCE AGAINST JANIE MILLER

35.  Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

36. Janie Miller, as KYHC’s Chief Executive Officer, owed duties to KYHC and its
members.

37.  Pursuant to KRS 273.229, officers of a non-profit corporation must act with the
Same care as an ordinary prudent person in a like position in similar circumstances when tending
to the corporation’s affairs.

38.  Miller failed to exercise ordinary care when she recommended, approved, ratified,
and implemented woefully inadequate insurance premium rates, did not take remedial action to
correct KYHC’s deficit position, unjustifiably relied upon the opinions of others without
appropriate procedures in place to justify such reliance, and agreed to expend KYHC funds in an
inappropriate manner.

39.  Miller accepted a bonus from KYHC in the amount of $50,000 even as KYHC
was losing millions of dollars,

40.  Miller’s negligence was a substantial factor in causing KYHC’s insolvency.

41.  Asaresult of Miller’s negligence, KYHC has been damaged in an amount to be
proven at trial.

COUNT 5 - UNJUST ENRICHMENT AGAINST JANIE MILLER

42. Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.
43.  Miller accepted a bonus from KYHC even as KYHC was losing millions of

dollars.




44, A benefit in the form of a bonus in the amount of $50,000 has been conferred
upon Miller at the expense of KYHC.

45.  Miller appreciated the benefit and has inequitably retained the benefit without
providing services for its value.

46.  Miller has been unjustly enriched in the amount of $50,000 and KYHC has been
damaged in the same amount entitling KYHC to a disgorgement of funds.

COUNT 6 - BREACH OF FIDUCIARY DUTY AGAINST JANIE MILLER

47. Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

48.  Janie Miller owed to KYHC a fiduciary duty to operate KYHC for the ultimate
benefit of its members to accomplish the following: (a) to establish premiums at a sufficient level
to ensure the solvency of KYHC; (b) to provide financial statements to fellow KYHC Board
members, officers, employees, and regulators that were not materially misleading; (c) to procure
and maintain adequate reinsurance coverage to protect members; and, (d) to establish and
maintain adequate reserves for payment of claims.

49, Janie Miller failed to establish premiums at a sufficient level to ensure the
solvency of KYHC, and failed to establish and maintain adequate reserves for the payment of
claims.

50.  Janie Miller failed to exercise reasonable diligence, due care, and skill in
managing KYHC’s business and failed to act in good faith.

51.  As a direct and proximate result Janie Miller’s failures, and as a direct and
proximate result of her breach of fiduciary duties, KYHC has been damaged in an amount to be

proven at trial, including punitive damages.
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COUNT 7 - GROSS NEGLIGENCE AGAINST JANIE MILLER

52. Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

53. Janie Miller, as KYHC’s Chief Executive Officer, owed duties to KYHC and its
members.

54.  Pursuant to KRS 273.229, officers of a non-profit corporation must act with the
Same care as an ordinary prudent person in a like position in similar circumstances when tending
to the corporation’s affairs.

55. Pursuant to KRS 273.229(5), officers of a non-profit are subject to monetary
damages for injuries resulting from the officer’s willful, wanton, and reckless conduct.

56.  Miller willfully and recklessly ignored the obvious and foreseeable danger of
setting inadequately low insurance premiums, and continued the willful and reckless conduct
after it became known that the insurance premiums would result in KYHC’s insolvency.

57. Miller willfully and recklessly ignored the obvious and foreseeable danger posed
by CGI’s continuing failure to adequately process claims on behalf of KYHC’s insureds.

58.  Miller’s gross negligence was a substantial factor in causing KYHC’s insolvency.

59.  As aresult of Miller’s gross negligence, KYHC has been damaged in an amount
to be proven at trial, including punitive damages.

COUNT 8 - NEGLIGENCE AGAINST THE OFFICERS AND DIRECTORS
AND JOSEPH E. SMITH

60. Pursuant to CR 10.03, Plaintiff states, reiterates and incorporates by reference
each of the preceding paragraphs of this Complaint.
61. The KYHC Officers and Directors, including Joseph E. Smith, had statutory and

common law duties to govern and oversee the administration of KYHC.
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62.  Pursuant to KRS 273.229, officers of a non-profit corporation must act with the
Same care as an ordinary prudent person in a like position in similar circumstances when tending
to the corporation’s affairs.

63.  Pursuant to KRS 273.215, directors of a non-profit corporation must act with the
Same care as an ordinary prudent person in a like position in similar circumstances when tending
to the corporation’s affairs,

64.  The Officers and Directors, including Joseph E. Smith, failed to exercise ordinary
care by approving the establishment of woefully inadequate insurance premiums, and by failing
to adequately inquire into its actuary’s insurance premium determination, which led ultimatély to
KYHC’s insolvency.

65.  The Officers and Directors, including Joseph E. Smith, failed to exercise ordinary
care when they continued to charge woefully inadequate insurance premiums, knowing that such
inadequate premiums would result in KYHC’s insolvency.

66.  The Officers and Directors, including Joseph E. Smith, failed to exercise ordinary
care by failing to take action to correct CGI’s known and continuing inability to adequately
process claims on behalf of KYHC’s insureds.

67.  The Officers and Directors, including Joseph E. Smith, failed to exercise ordinary
care by paying bonuses to KYHC executives even as KYHC was losing millions of dollars.

68.  The Officers’ and Directors’ negligence, including the negligence of Joseph E.
Smith, was a substantial factor in causing KYHC’s insolvency.

69.  Asaresult of the KYHC Board’s negligence, including the negligence of Joseph

E. Smith, KYHC has been damaged in an amount to be proven at trial.
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COUNT 9 - GROSS NEGLIGENCE AGAINST OFFICERS AND DIRECTORS
AND JOSEPH E. SMITH

70. Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

71.  Pursuant to KRS 273.229(5), officers of a non-profit are subject to monetary
damages for injuries resulting from the officer’s wﬂlful, wanton, and reckless conduct.

72. Pursuant to KRS 273.215(5), directors of a non-profit are subject to monetary
damages for injuries resulting from the directors’ willful, wanton, and reckless conduct.

73. The Officers and Directors, including Joseph E. Smith, willfully and recklessly
ignored the obvious and foreseeable danger of setting woefully inadequate insurance premiums,
and continued their willful and reckless conduct after it became known that the insurance
premiums would result in KYHC’s insolvency.

74. The KYHC Board, including Joseph E. Smith, willfully and recklessly ignored the
obvious and foreseeable danger posed by CGI’s continuing failure to adequately process claims
on behalf of KYHC’s insureds.

75. The KYHC Board’s gross negligence, including the gross negligence of Joseph E.
Smith, was a substantial factor in causing KYHC’s insolvency.

76.  Asaresult of the KYHC Board’s gross negligence, including the gross negligence
of Joseph E. Smith, KYHC has been damaged in an amount to be proven at trial, including
punitive damages. ‘

COUNT 10 - BREACH OF FIDUCIARY DUTY OF

DILIGENCE AND DUE CARE AGAINST OFFICERS AND
DIRECTORS AND JOSEPH E. SMITH

77. Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference

cach of the preceding paragraphs of this Complaint.
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78.  The Officers and Directors, including Joseph E. Smith owed to KYHC a fiduciary
duty to operate KYHC for the ultimate benefit of its members to accomplish the following: (a) to
establish premiums at a sufficient leve] to ensure the solvency of KYHC; (b) to provide financial
statements to fellow KYHC Board members, officers, employees, and regulators that were not
materially misleading; (c) to procure and maintain adequate reinsurance coverage to protect
members; and, (d) to establish and maintain adequate reserves for payment of claims.

79.  The Officers and Directors, including Joseph E. Smith, failed to establish
premiums at a sufficient level to ensure the solvency of KYHC, and failed to establish and
maintain adequate reserves for the payment of claims.

80.  The Officers and directors, including Joseph E. Smith, elected to pay bonuses to
KYHC executives even as KYHC was losing millions of dollars.

81. The Officers and Directors, including Joseph E. Smith, failed to exercise
reasonable diligence, due care, and skill in managing KYHC’s business and failed to act in good
faith.

82.  Asadirect and proximate result of the Officers’ and Directors’ failures, including
the failures of Joseph E. Smith, and as a direct and proximate result of their breach of fiduciary
duties, KYHC has been damaged in an amount to be proven at trial, including punitive damages.

COUNT 11 - BREACH OF CONTRACT AGAINST CGI

83.  Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

84.  On or about February 15, 2013 KYHC and CGI entered into an Administrative
Services Agreement whereby CGI agreed to perform certain administrative and management

services to KYHC in exchange for certain monetary compensation as set forth in the
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Administrative Services Agreement. Subsequently, the Administrative Services Agreement was
amended effective June 1, 2014. A true and correct copy of the Administrative Services
Agreement and all amendments are collectively referred to as the “Agreement” and are attached
hereto, incorporated herein by reference and designated as Exhibit B. |
85.  Under the terms of the Agreement, CGI represented and warranted that “CGI
personnel who perform the services under the Agreement shall have the appropriate training,
licensure and or certification to perform each task assigned to them” and that “CGI wil] make a
good faith effort to maintain consistent staff performing the delegated functions for KYHC.”
86.  Under the terms of the Agreement, CGI was among other things obligated to:
a. Accurately process and pay claims for covered services provided to
KYHC’s insurance plan members by participating providers according to
payment terms regarding timeliness and the rates and amounts set forth in
KYHC’s Participating Provider Agreements.
b. Accurately process and pay claims for covered services provided to
KYHC’s insurance plan members by providers, other than Participating
Providers, in accordance with Non-Participating Provider Payment Rates and
amounts.
87. CGI breached its obligations and warranties set forth in the Agreement in that:
a. CGI wholly failed to provide sufficient and adequately trained personnel
to perform the services CGI agreed to perform under the Agreement;
b. CGl failed to accurately to process and pay claims on a timely basis;
c. CGI failed to pay claims at the proper contract rates and amounts thus

resulting in an overpayment of claims;
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d. CGl failed to accurately and properly process enrollment segments and

failed to timely reconcile enrollment segments;

€. Cdl failed to accurately process and pay DRG claims on a timely basis;
and
f. CdGl failed to accurately process and pay claims for certain providers on a

timely basis.
88.  CGPI’s breaches of its warranties and obligations in the Agreement have directly
caused KYHC to incur substantia] monetary damages in excess of the jurisdictional minimum
limits of this Court.

COUNT 12 - NEGLIGENCE AND GROSS NEGLIGENCE OF CGI

89.  Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

90. CGI had a duty to a duty to ensure that its personnel who performed services for
KYHC were adequately and appropriately trained, licensed and certified to perform the services
and functions delegated by KYHC to CGL.

91.  CGI had a duty to accurately process and pay claims on KYHC’s behalf in a
timely manner at the correct contract rates and amounts,

92. CGI had a duty to perform its obligations in a reasonable, competent and
professional manner.

93. CGI breached its duties in that CGI negligently failed to provide a sufficient
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94.  CGI breached its duties in that it negligently failed to accurately process and pay
health insurance claims on KYHC’s behalf in a timely manner at the correct health insurance
contract rates and amounts,

95. CGI breached its duties in that it negligently and wholly failed to perform its
obligations in a reasonable, competent and professional manner.

96. CGI was grossly negligent in that it wantonly, consciously and voluntarily failed
to provide a sufficient number of adequately trained personnel who had sufficient knowledge of
the system program utilized by CGI to process and pay bealth insurance claims at the correct
rates and amounts in complete disregard of the rights of KYHC.

’97. CGI was grossly negligent in that it consciously, wantonly and voluntarily failed
to accurately process and pay health insurance claims of KYHC’s behalf in a timely manner at
the correct health insurance contract rates and amounts in complete disregard of the rights of
KYHC.

98.  CGI was grossly negligent in that it consciously, wantonly and voluntarily failed
to perform its obligations in a reasonable, competent and professional manner in complete
disregard of the rights of KHYC.

99.  As a direct and proximate result of CGI’s negligence and/or gross negligence
KYHC has incurred substantial direct damages in excess of the jurisdictional limits of this Court,
including punitive damages.

COUNT 13 - UNJUST ENRICHMENT AGAINST CGI

100.  Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference

each of the preceding paragraphs of this Complaint.
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101. By accepting fees for services rendered while it was in breach of its obligations to
KYHC, CGI was unjustly enriched.

102.  CGI accepted and retained its fees under such circumstances as to make it
inequitable for it to retain them,

103.  CGI’s unjust enrichment is all to the detriment of KYHC.

104.  As a result, CGI should disgorge all fees it collected from KYHC in connection
with its work for KYHC.

COUNT 14 - PUNITIVE DAMAGES

105.  Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

106. Based on the conduct alleged herein, Defendants have engaged in conduct that
has been willful and wanton and in callous disregard for the rights and sensibilities of KYHC, its
insureds, and the public generally.

107.  Accordingly, KYHC is entitled to an award of punitive damages against those
Defendants’ whose willful, wanton, and reckless conduct has damaged KYHC in an amount
sufficient to punish those Defendants and to deter others from engaging in similar conduct.

COUNT 15 - ATTORNEYS’ FEES

108.  Pursuant to CR 10.03, Plaintiff states, reiterates, and incorporates by reference
each of the preceding paragraphs of this Complaint.

109.  Pursuant to KRS 304.33-060, Plaintiff is entitled to recover all costs and
expenses, including, but not limited to, attorneys’ fees, incurred in pursuing this litigation against

Defendant, without regard to any limitations otherwise prescribed by law.
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WHEREFORE, Plainﬁff demands as follows:

1.

Judgment against Defendants jointly and severally for monetary damages in an

amount in excess of this Court’s jurisdictional limits;

2.

3.

any and all equitable relief to which KYHC may appear properly entitled;
attorneys’ fees and all costs herein expended;

all appropriate interest;

punitive damages;

trial by jury on all issues so triable; and,

all further relief to which KYHC may appear entitled.

Respectfully submitted,

Paul C. Harnice

Sarah J. Bishop

STOLL KEENON OGDEN PLLC
201 West Main Street, Suite A
P.O. Box 5130

Frankfort, Kentucky 40601
Telephone: (502) 875-6220
Facsimile: (502) 875-6235
E-mail: paul.harnice@skofirm.com
E-mail; sarah.bishop@skofirm.com

and

Perry M. Bentley

Lucy A. Ferguson

STOLL KEENON OGDEN PLLC
300 West Vine Street, Suite 2100
Lexington, Kentucky 40507
Telephone: (859) 231-3000
Facsimile: (859) 253-1093
E-mail; perry.bentley@skofirm.com
E-mail: lucy.ferguson@skofirm.com

Counsel for Plaintiff
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Management and Development Agreement
By-and between Beam Partners, LLC
A the

Kentueky Health Coopertive, Inc.

This Management and Development Agreentent (Agreement”) is made as of the Effective Dute,
by and between Bean Partners, LLC, & Georgia Limited Liability Company, having its principal
office at 2451 Cumberland Parkway, Suite 2170, Atlata, GA 30339 (“Developer™) and the
Kentucky Health Cooperative, Inc.. a Kentucky not-for-profit corporation located af 3288 Eagle
View Lane. Lexington, KY 40509-9019 {the “Cooperative™), '

Reclialy
WHEREAS. the Cooperative has been organized 10 operate a5 a qualified nonprofit health
insurance issuer within the. meaning of Section 1322(c)(1) of the Affordable Crre Act {Pub. L.
PHI-T48) (the “Co-Op Program™). offering health insurance plans that assist providers to deliver
high quality health care to citizens oF the Compionwealth of Kentucky; and

VHEREAS, the Cooperative has had adequate apportunity 1o observe the services previously
provided by Developer and foind them to be satisfactory: and

WHEREAS. the Cooperative approves of all activities taken on its behalf 1o date, including those
taken by the Developer: atid '
WHEREAS, Developer is willing wo provide or cause to be provided cestain services to the
Cooperative as deseribed below and in sccordasce with the terms set forth below:

NOW, THEREFORE. in consideration of the mutaal proviises wid covenants herdnatier ser
forth, it is hereby agreed as follows:

Article 1. Definitions

1.1 Applicable Law

All federal of state laws, rules, regu lations, and administrative agency directives, such as
Kentucky Department of Ingurance or the foderal Department of Health and Hunian Services
{"HHS") Congumer Operated and Oriemed Plan {*CO-0OP”) program requirements for loan
recipients, including subsregulatory standards such as instrucrions of gusidelines that govirm or
regulate the actions of the Cooperative or Developer, as applicable.

1.2 Applicable Regulatory Agency.

Any federal agency or agency of the Commonwenlth of Kentacky 1 the extent that it hias
Jurisdiction or authority over the parties to this Agreement or its subject matter inclading but not
limited to HHS and the Kentucky Depaniment of Insurance,

1.3 Developer Affiliate
Any person or business endity that is employed by or contracts with Developer (o provide
services to Developer clients. including professional corporations and “5” Corporations.

EXHIBIT




1.4 Effective Date
The date this Agroement becomes effective as indicated onthe si goature page below.
1.3 Management and Suppuort Services

Those services described in Section 2.1, fo be supplied by the Developer and Developer
Affiliates in accordance with this Agreement.  The Managentent and Support Services shall also
be referred to as the “Services.”

1.6 Perfonmance Period
The pericd of HHS oversight under the Co-Op Program which includes the period during which
any Co-Op Program loan is outstanding plus ten (16) years,
Artitle 2, Diescription of the Management and Support Services
2.1 Types of Services

For the term of this Agreemient, Developer shall make available 16 the Cooperstive the services
(“Services”) identified on Exhibit 1 as the Cooperative may from time (o thme request. As the
Cooperative’s business needs changs, the Cooperative and Developer shall revise the deseription
of Services in Exhibit 1 in the manner described in Section 10.4. Administrative Serviges shall
Support the day-to-day operation of the Cooperative's business.

2.2 Personnel

the Services described in Fxhibit 1.
Dreveloper shall assign its staffor Developer Affiliates to the Cooperative to provide such
Serviees, and to report as appropriate dircetly fo the President and CEO of the Cooperative or his
designee, including the appropriate department hiead of the Cooperative. and 1o carry outthe
Cooperative’s reasonable and lawful orders in connesti with the furnighing of such Services.
Developer Affiliates may be assigned on a part or full time basis and shall be compensated by,
and shall remain as employees or consultants of Developer. Developer shall ensure that it has
appropriate contracts, including contidentiality agreements and business associate agreements,
with all Developer Affiliates,
2.2.1  Developer has supplied the Cooperative with a list of Developer Affilistes attached 1o
this Agreement as Exhibit 5, as may be updated from time to time by Developer in accordance
with Seetion 104. The Cooperative may review the eredentials of any proposed Developer
Affiliate aud his or ber specific qual feations to perforn the Services, The Copperative may
request that a specific Developer Affiliate discontinue services under this Agreement by
providing written notice to Developer,

Developer shall make available to the Copperative

222 Developer warrams that its arrangements with Developer Affiliates entitle it to bill for,
and weeive puyment for Services provided by siich Developer Affiliates under this Agrecmens.
Developer acknowledges that vieither Developer nor Developer Affiliates are entitled to any
employmem-related benefits from the Cooperative. Without Jimiting the gengrality of the prior
senterice, Developer agrees tha: neither Developer nor Developer Affiliates are entitled to

medical, dental, health, pension or retirement, workers COmpensation or seversnce benefits from
the Cooperative,

2.3 Requests for and Timing of Services

b




The Services shall be made available to he Cogperative in accordance with requests made by the
Cooperative and shall be performed by Developer Affiliates in a reasonably prompt manner
subject to the requirements of A; pplicable Law and Applicable Regulatory Agencies. the ;
availability of personnel and the ley Lof tasks generally demanded of thent. The pattics shall
establish a project plan contdining a dewiled set.of deliverables and due dates, attached as
Exhibit 2. Time is of the essence in the performance of the Services,

o)

24 Screening for Individuals Excluded from Federal Programs:

Developer agrees not to employ or contract with an individual or entity that is excluded from
participation in Medicare or Medicaid, of with an entity that employs or contracts ;
excluded individual or entity. Developer ajgrees (o muintain o system of monitoring its
emiployees and coniraciors to-ensure compliance with this requirement.

2.5 Performance Standards for Administrative Services

Developer shall cooperate with the Cooperative 1o ensure that the Serv ices performed by
Developer Affiliates are in accordance with Applicable Law, consistent with the obligations of
the Cooperative in its agreéements 1o arrange for health services: including the CO-0OP program.
free front undue influence from pre- wisting health insurance issuers and in sccordance with the
performance standards in Exhibit 2, The parties agree that Exhibit 2 shall be amended from time
1o time as the Couperative requests specific services and the parties negotiate the performance
standards applicable to each service.

Article 3. Respousibility for Oversight
The parties acknowledge that the Cooperative is overseen by and accountable 1o CMS as &
participant in'the CO-OP program and shall also be accountable to the Kentacky Department of
insurance as a licensed insurer. The LCooperative shall moni

itor the operatiopal performance of
all Administeative Services on an-ongoing basis through regulat-monitoring, complisnce
reporting or other mutuall y agreed upon methods, Developer agrees to comply with'the
Corrective Action Provedures set forth in Article 7. The Cooperative, being at risk and having
ultimate control and responsibility for the functions delegated to Developer, at all times shall
have the ultimate authority with respect to all matiers pertaining to the business written
Bereunder and w the general welfare of the Cooperative.

3.1 The Cooperative Remedy for Non-Compliance

In addition to the Cooperative’s ability to request temoval of an individual Developer Affiliate as
deseribed in Section 2.2, the Cooperative shall have the right 1 terminate this Agreement in
accordance with Section 7.2, if Developer or Developer Affiliates fail to comply in a material
mannier with i) the Performance Standards i Exhibit 2 iy the Standards for Arms Length
Transactions in Exhibit 3; or ifi) the requirerients of Applicable Law,

1.2 Delegation by Developer

Developer shall not contractor subcontract responisibility for any of the Services to any entity
other than an approved Develaper Aﬁﬁiaﬁeiﬁiha’m first obtaining writter: authorization from the

Cooperative. including assurances that the Ceoperative has received any requited regulatory
approvals. if Developer contracts or subcontracts responsibility forany of the Services to other
than an approved Developer Affiliate, Develcper shall (i) specify that the contractor or
subcontracior shall comply in a material manner with all Applicable Laws: (ii} provide for




oversight to ensure that the contractor or subcontraclor complies with its obligations under the
contraet including exhibits, and with Applicable Lew to the same exterit ag Developer Affiligteas;
(i1} ensure that the provisions of Section 2.4 apply o such sontractor or subcont
obligate the contractor or subcontractor to maintain records and allow audits t as 7
as reduired by Section 3,3; and (v) provide that Developer orthe Cooperative or their designess
have the af ity to terminste the contracior m‘!v-sii_zﬁcc;mtmgi@r"s tesponsibilities upon 4 _
determination by any of them that the Services are not being performed in accordance with this
Agreemient. o

3.3 Record Keeping
The Cooperative shall keep records of the services provided. Developer shafl keep reasonable
recotds as evidence of the basis for ity charges to the Cooperative and £6 document its
performance of the Services, including whether and the extent 1o which it met the Performance
Standards in Exhibit 2. Unless applicable statutes or regulations require a longer tinte period,
Developer shall vetain and maintain such records and any related coniracts for the period in
Section 3.4, below. ‘ '

3.4 Applicable Repuldtory Ageney Audits and Direet Access

able notice and at reasonable times to
5, including books, contracts, medical
, ed 1o the Services perform
16 this Agreemient. Developer agrees 1o cooperate with any audit request'by an Applicable
Regulatory Agency, ineluding allowing access by the Comptroller General and HHS, the General
Accounting Office or their designees with jurisdiction over the subject of this Agreement,
including permitting on site audits and providing books and resords to such government agencies
directly or through the Cooperative until the end of the Performance Period or. if Jater, from the
date of completion of any audit, evaluation or inspection; unless HHS determiines that there is &
special need for retaining the records and gives niotice at least 30 days before the normal
disposition date; or if! i) the Cooperative has terminated participation in the Co-Op Program; i)
an allegation of fraud or other fault has been made involving the Developer, then for six {6) years

following the final resolution of the termination, dispute, fault or fraud allegation,

3.5 Data Submission

If Developer submits data to any Applicable Regulatory Agency on behalf of the Cooperative,
Developer will certify 1o the Cooperative regarding the Accuracy, completeness, and truthfulness
of the data and acknowledge that the data submitted on behalf of the Cooperative will be used for
purposes of obtaining Federal reimbursement.

3.6 Obligation to Report Noncomplianee

Developer shall submit a written report to the Cooperative within thirty (30) calendar davs of
Developer’s knowledge of any and all civil judgments and other adjudicated actions or decisions
against Developer related to the delivery of any healtheare item or related service {regarcless of
whether the civil judgment or cther adjudicated action or decision is the subject of 2 pending.
appeal).

Article 4. Health Data Security and Privacy

4.1 Confidential Health Information




All health data or related information, whether stored electronically or on paper, about
individuals enrolled in the Cooperative plaris, prospects, memibérs, employees, providers and
others is Confidential Information and subject to the terms of this Agreement. Developer shall,
g Services under this Agreement to

o

and shall require all Developer Affiliates and others providing
treat all Protected Health Infortiation as defire by the Health Insurance Portabil
Ascountability Act of 1996 "HIPAA™) and all related provisions, standards, pof
regulaions, &s proposed and adopted from time 1o fime, with the sa 3
own confidential information and in accordance with all applicable Federal and state lws 4nd
regulations, and specifically in accordance with HIPAA,

o Tk

icies, rulesand

4.2 HIPAA Compliance and Busiriess Associate Apreement

The patties agree thai to the extent that Protected Hedlih Triformation is disélosed o Developer or
Developer Affiliates, the receiving party will adhere to the health data and information privacy
policies and standards a5 may be promulgated under HIPAA in final forni, and as deemed to be
effective and applicable. a5 well as with any and all applicable health data o information privacy
and security standards, rules, regulations and laws of the United States or-of any states where the
parties condyet business, including without limitation any Cooperative privacy and sseurity
standards applicable to Devéloper’s vperations. The parties further inicorporate by teference, as
if fully stated herein, the Business Associate Addendum by and between the Cooperative and
Developer, attached hereto ss Exhibit 4 and the Data Security Addendun attached as Exhibit 7.

4.3 Return of Health Information

Consistent with the terms of the Business Associate Addendum, upon the termingtion of this
Agreement, for whatever cause or reason, Developer shall and shall ensute that Developer
personiie! and contractors, promptiy return-to the Cooperative or its designated representative or
destroy, all Protected Health Information except for programs, documents and materials
confidential 10 Developer. The terms, provisions and representations contained in this Article
shall survive the termination of this Agreement. Nothing in this Section 4.3 is intended to
conflict with the recordkeeping requirements in Section 3.3, '

4.4 Protection of Developer Proprietary Information

The Cooperative sgrees that it will be exposed to itformation that is non-public, confidential
ard/or proprietary In nature such as financial, techuical. process or other business information
including processes and proprietary sofiware that was developed by and 15 the pre-existing
property of Developer (the “Confidential Information™). The Cooperative fiirther acknowledges
that the Confidential Information hag or may have competitive value in the market. Developer
desires 1o preserve and proteet the confidentizl nature of the Confidential Information. The
Cooperative acknowledges that disclosire of the Confidential Information would cause
Developer substantial and irreparable harm. The Cooperative agrees to recéive and hold all such
Conficential Information in confidence, whether presented in oral, electronic or written fort and
to use itonly Tor the purpose of performing the Sevvices or eveluating the Services, mrspective
of whether the information independently qualifies as enitled to legal protection. The
Cooperative shall not. without the prior writien consent of Developer, sell, market or disclose
(directly or indirectly. in whole or in part) Confidential Information to any third person, firm,
corporation, entity or assoc iation, ortake any action or make any disclosure that permits any
third person, firm, corporation, entity or association to use or benefit froms such Confidential
Information. The Cooperative further agrees to adhere to, and fully comply with, any additional

5




restrictions or limitations as may be specitically indicated on the disclosed documents or

3

infarmation, or as miay bé otherwise communicated in writing by Developsror it réprésentative.
Such additional restr clions or imitations, or the lack théreol. on any docurients or information
disclosed by Developer shall notnegate in any way the general requirernents of this Agresment.

Article 5. Charges for Services

51 Payment to Developer. Asg consideration for the Administrative Servie es 1o be provided
uder this Agreement, the '¥}£wgiamr shall Bilt Co perative, and Cooperative ha lpay Developar
weekly at the payment rate set forth in Exhibit 5 on or before 10 husiness day following receipt
of each invoice..

Developer represerits and warrants that Developer is an independent contractor and therefore no
taxes will be withheld from payments made under this Section. Developer understands and
agrees that it will be responsible for any and all federal, s:ate and local taxes, if any, owed on
such fees or for Services provided by Developer and Developer Affiliaies.

5.2 Developer Expenses

The Cooperative shall pay the reasonable expenses of i 2 Deveélaper and Developer Affiliates, if:
i) Developer submits expense reports documenting the expenses; if) all expenses incurred are
consistent with the Cooperative’s -;zeiiigies,;e.gnrxrawl policies; and §ii) the expenses are cither
ptior-approved by the Cooperative or provided for in the Cooperative's budget.

5.3 Member Ilold [amiess. Developer agrees that it shall not hold members Hable for fees
that are the responsibility of the Covperative. Developer agrees that in rio event. including, but
not Hmited 1o, nonpayment by the Cooperative, the Cooperative’s insalvency, of breach of the
Agreement with Developer, shall Developer, orits subcoritractors, bill, charge. or collect a
deposit from, seek compensation, rem uneration, reimbursement or payment from, or have
recourse against, members for coverad services provided pursuant to this Agresment.

54 Federal Funds, Developer acknowledges that payments made under this Agreement shall
be made, in whole of in part, with federal Funds,

Article 6. Responsibility
6.1 Relationship of Parties

Nothing jn this Agreement shall be construed as () an assumption by Developer of any
obligation or legal duty of the Cooperative: (b} a guarantee of the sucoess of the Conperative’s
operations; (6} an assumption by Developer of any financial obligation of the Codperative: (4)
the ereation of any welationshipof employment between the Cooperative and employees or
consultanits of Deve oper; Developer A filiates or associated companies; {e) an assumption by
Developer of any responsibility for the work performed by ouside suppliers emploved by the
Cooperative at the suggestion or recommendation of Developer; or (f) the delegation of any
function or ai ' ater it being

P

ority of the Cooperative to Developer or any Developer Affi )
understood that Developer will make recemmendations and offer advice pursuant o this
Agreement, but that all decisions with respect thereto gnd otherwise shall be and remain
dependent uport appropriate action of the Board of Ditectors or the authorized officers of the
Cooperative.




6.2 Compliance with Developer Agreements and Applicable Law

The Cooperative shall negotiate and administer all agreements with emplovers, subscribers, ,
providers and health insuratice éxchanges, The Coopérative maintains ultimate responsibility for

rms ofis agreements. Nothing in this Agreemont shall be construed to
rative set forth in its agreervent with any

Except as agreed by the parties for innovations related 1o Services performed specifically for the
Cooperative, any p s copyrights, trade § erets ar other property righis arising out of work
pesformed by Developer or Developer Affilintes that is shared with. used for or used bythe
Cooperative or licensed o the Ce operative shall be the sole property of Cooperative.

Article 7. The Cooperative Menitoring and Oversight

The Cooperative shall be responsible for moniwring the performance of Developer and o
Developer Affiliates on an ongoing basis to verify that the performance standards applicable to
the Administrative Services as set forth In Exhibit 2 are being met,

7.1 CAP Procedure

if the Cooperative determines, in its sole reasonable discretion; ¢ hat Developer is not performing
a Service in aceordance with Applicable Law, this Agreentent including Exhibits, or the '
Cooperative policies, procedures or interpretations, the fo lowing procedures shal] apply:

%

v

A, The Cooperative shall issue a corfsctive dction request ("CAR™Y fo Developar;

1 reteiptof the CAR, Developes must: (1) if reasonsble and possible, take immediate
detion i such is indicated in the CAR, (i1} submit to the Cooperative a corrective action

plan ("CAP™), within thirty (30) business.days (unless otherwise specified in the CAR)

P

that inclodes specific time frames for achieving compliance;

€. Developer shall immediately implement the CAP, provided that the Cooperative may
reject (or amend) a CAP if it reasonably determines that such CAP is inadequate. Wihe
Cooperative 1ejects a CAP, the Cooperative and Developer shall woik 1ogether to
developa mutually agreeable CAP, The Cooperative may, af the Cooperative’s expense.
audit Developer to deterniinie Developer’s comipliance with the C A

D.  Iftheparties cannot reach agreement on a CAP or in the event of tepeated
;mnﬁxz}mpiim}ct:,witti‘xany provision of 4 CAP, then the Couperative, may in addition 16
any other remedy provided hereunder, reyoke delegation of one or mors Servicesthat are
the subject of the CAR, jdeniify a third party to perform such Service or assume
responsibility for perforniing the Service subject 1o the approval of sy Applicable
Regulatory Agency. ' '

If Developer fails to comply with s CAP or notifies the Cooperative that it has determined thai it
is unable to comply with 2 CAP, then the Cooperative, in its sole discretion mgy take one or
more of the following actions:

{8} amend the time (o comply with a CAP;

(b} increase the frequency of review and audits:




(&)  provide Developer with the Cooperative's resources to perform functions necessary to
comply; oF

(d)  revoke any or all Services upon written notice to Developer.
7.2 linmediate Revocation of Services
The Cooperative may revoke any Service inmmediately upor notice it

{8} The Cooperative reasonably determines thar Developer or Daveloper AfH liatefs), in
perforining-the Services. threatens the health or safety of 2 member, or fails fo comply
with Applicable Law, or may subject the Coeperative o regulatory o legal actions or
adverse actions from any Appl icable Regulatory Agency-or accreditation agency;

(b)  Asadirect result of Developer's performiance of any Service, an Appl icable Regulatory
Agency acs or threatens (0 act-to: ssue an adverse finding against the Cooperative;
revoke the Cooperative’s ficense; or terminate any contract with the Coopérative: or
impose any sanction of fing; or ‘

(¢} two{2) consecutive CARS fail fo res Ut in Developer achieving substantial compliance
with the Cooperative’s requirements fir the Service.

Asticle 8. Tetm and Termination
&1 Term

This Agreement shall become effective on the Effective Date and shall remain in full force and
effect ending at 11:59 on September 30, 2012, unless sooner terminated in accardance with this
Article 8. This Agreement may be renewed for one three month petiod ending on December 31,
2012 (the Renewal Term). If the Cooperative will not renew the Agreement for the Resiewal
Term, the Cooperative shall give the Developer fifteen (15) days prior written notice.

Thereafler, this Agreement may be rénewed for specific Services and specific intervals af the
a7y

request of the Cooperative